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SAN JUAN COUNTY FENCING ORDINANCE
San Juan County has a

Fence In Ordinance

Z /M';ﬁ.ifx./

MEMORANDUM -
FROM: Craig C. Halls, San Juan County Attorney
TO: San Juan County Sheriff and General Public:
SUBJECT': FENCE 1AW
QUESTION
Several property ownexs within San Juan County and the San Juan County
Sheriff have contacted the San Juan Coumty Attorney’s Office for the purpose
of determining the current status of the fencing statute within the State of
MarﬂSanJmo:;\mty.
It seems that over the past several years there have been 3 mmber of
incidents of animals straying upon the property of others and causing some

demege. There bas been somo confusion as to what the cowrent miatus of the

fencing statnte {5 within San Jusn County.
DISCUSSION .
legislature bas provided in two sections of the State oode at Title 4,
Chapter 24, Section 7 and 8, a State statute passed in 1979 which allows the

 comty comissioners of there respective counties to pass fencing ordinances

declaring the gemeral policy of the couty. They mey by Ordinance determine
whether it 4s the responsibility of the livestock owmers to fence their
animals in or to allow the damestic animals bo grage without being subject to
the statutes on trespass.

The State statvies states;

"the Board of County Commissioners of any Coonty is
through ordinance to declare and enforce a genexal policy wi
connty for the fencing of faums, subdivisions other
property, to allow domestic animals to graze without trespassing an
farms, subdivisions or other private property. If such an ordinance
is adopted the board of county commissianers shall thrmough ordinance
declare and specify what constitutes a lawful fence.®

Utah Code Amnolated, Section 4-25-7.

838
it

-2~
Utah Code Rnnotated, Sectiom 4-25-8, states;

9/19/2011 10:17 AM



Fencing Ordinance

2 of 4

http://www.sanjuancounty.org/fencing_ordinance.htm
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San Juan County has not enacted a fence oxdinance as authorized by
Sectiml—ZS—hﬂmsphdmﬁnburdmmJimtod:mtnmtﬂnir
v e B TN 4aTALOL POLSE CoeTR D ubea powdnog LI
uvas‘bockfmtmspass!ng Umhinmgmvimm.has@e)ﬂﬂa&
congtitutionality of these fencing statutes in, Peterson vs. Petterscm, 42
Utah 270, 130 Pac, 241, (I913), the supreme Court held that the laws were not
an unconstitutional delegation to power to counties and that they Gid not
operate nor-oniformly in violation of ZArticle 1, Section 24, of the Utah
Constitution. In Bowers ve. Ookden, 110 Dtah 25, 169 Pac.2nd. 108, {1946) the
Court held that ths Utah Statutes in effect at that time which were very

" gimilarly to the curfent statutes were not unconstitutiomally vaguve.

The varicus counties may elect to enact a fencing ordinance which allows
domestic animals to roem. Utah hes adopted by Statute the common law
rational, At common law, an owner of livestock is liable for damage caused
when those animals trespassed anto the land of ancther, and the land owper had
no duty to fence his land to keep trespassing livestock out. Several westexn
states Including Texas and Idaho have electad to enact statutes that have
reversed the comwon law ruls and vequire livestock to be fenced out of crop
land. Eowever, the Supreme Court stated in Bastisn vs. King, 661 Pac 2nd,
953, (1983), page 956,

it is clearly reascnable for the Legislature to sllocate liability

ag it hms by allowing the counties to emact fenrdng ordinances and
in the absence of such &n ordinance by providing that the owners of

-3~

trespassing livestock should be lisble.”

The Oomrt went on to etate that the Defendant's argument in thet case
that the Plaintiff should have the duty to fence the livestock out should be
made to the County ar in 1ien of that to the legislature.

it js not the function of this court to evalvate the functien or

adjustment and accommodation of conflicting interest such as are

involved in this case are for the 1egin1ature to resolve

irrespective of the rules applied by other states.”

Tme the cmrent status of Rah Iaw with regard to fencing statutes is:
The Coumty has not elected to adopt an crdinance reversing the comon law dvky
placed vpon the owmer of livestock to keep trespassing livestock out, Utah

recognizes the common Isw duty of the livestock owner to be liable for damage
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caused by their roaming livestock, 'The action of trespass is available to the
landcsmer and the livestock cwner who allows the animals to roam can be
"required to answer for any damages to the landowner in a civil actiem far
trespass.

mthin___%awofm, 1987,

564 P.26 953 BASTIAN V. KING (Uiah T8U3)
George A. Bastian wnd Sleven Burton, Plaimiiflt asd
Respondents,
ve
Jack King, Defendawt and Appcilant,

Nn. 47839
SUIIIME COURT QFF UTAN
61 12d 952
March 23, 1983, Fiod

COUNSEL

Dwight, 1— King, Snlt Leka City For Peliionor

Iz, J, Skoon, Salt Lake Cily

Stanloy R. Smith, American Fark For Renpondent
JUDGES

STEWART, Justice, wiote the opinion. WE CONCUR: Gerdon R. Hal, Chict Justico, Dieifin H. Oaks,
Justice, Richard C. Howe, Justice, Chrisng M. Durham, Jusfico,
AUTHOR: STEWART

The Utsh fencing statutes place Hability for trespassing livestock on the owners of livestock
nnlexs the couniy enacts a fence law. Section 4-25-8 siales;

The owner of any neat cattle, horse, sss, mule, sheep, goat, or swine that respasses upon the
preamises of another person, except in cases where the premises are not inclosed by o lawful fence
in a county which has adopted a fence ordinance, is Hable in & Givil action 1o the owner or
oceupant of such premises for any damage inflicted by the trespass.

GarﬂddComnyhasmtenanwdafcnchunu!huﬁzaiby§4-25-7,1thuspiadug
the burden on livestock owners to provent their livestiock from trespassing.

Utah's fencing lawns, § 4-25-7 and § 4-25-8, vary only slightly from a Tine of statutes heginning
with Scctions 1 and 4 of Chapter 55, Laws of the Teritory of Utah, 1890,2 and continuiog
through ta the present? In two provious cases we have upheld the constitutionality of these
foncing statutes agaimst differont challenges than arc made here. Jo Feterson v. Fetterson, 42
Utah 270, 130 P, 241 (1913), we held that the laws were not an unconstitutions] delegation of
power 1o countics, did not operate nonuniformly in violation of Art. 1 § 24, and were not an
unconstiutional special lnw under Art. V1, § 26 of tho Utah Constitution. In Newess v. Oakden,
110 Utah 25, 169 P24 108 (1946), we held that U.C.A., 1943, §§ 3-5-77 through 3-5-79, the
{ensng Matules then in cffoct, were not unconstitutionally vague.

Purndantts remasihninnat aronmentr are statod summarilv. Hia contention scems 1o bo that §
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. b gt s e , “
4-25.8 violstes the due process provisions of the Yederal and Utah constitutions, by imposing
fiahitity on him For not fencing, beganse it is contrary to the rule followed in some other states
with rogard 1o foncing and places an unreasonable burden on the owners of Tivestock by requiring
them to fence the Tand where their cattle prave to prevent. them from trespassingy on land where

2

crops huve been planted. Defendunt cites soveral cases [rom other states that require livestock 1o
be fenced out and confends thit that is the law in most wostern siufes, See Lawarus v. Phelps,
152, 1.5. 81 (1894) (applying Texas statute requiring farmers o fence out cuitle), Maguire v.
Yuzle, 99 Jdaho 829, $31, 590 1.2d 85, 88 n.] and accompanying text (197%) (citing statuted
from six other western stutes), See also Scoit, "The Range Cattle Industry: Hs 1fTect on Westen
Land Law,” 28 Mont, L. Rev. 155 (1967).

Utah has both open mange land and large arcas of crop land. Iiven though some other statcs
have reversed the common law rule and reguire livestock 1o be fenced out of crop land, it is
clearty reasonahle for the Logislature to allocate liahility as it has by allowing the countics to enact
fencing ordinunces and, in the absence of such an ordinance, by providing thut the owners of
trespassing livostock should be fiable, Defendant’s arpument that the plainfiff should have the
duty 1o fonce livestock ont should be made to the county under § 4257 or, in licu of that, 1o the
Logislature. "It is not the function of this Court to evaluate the wisdom or prctical nocessily of
logislativo enactments.” Redwond Gym v. Sl Lake Ceomty Cormminsion, Utah, 624 P.2d
1138, 1143 (1981). It is the: power and respongibility of the Legislature to enace laws Lo promote
the public healih, safety, morals and general wellare of sosicty, Peck v. Dunm, Utah, 574 P.2d
367, 368 (1978), and this Court will not substitute our judgment for that of the Legislature with
respect o what best serves the public interest. The adjustment and accommadation of conflicting
interests, such as sre involved in this case, sre for the Legislature to resolye, irrespective of the
rulss applicd by other siates.
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